JUDGMENT

These batch of writ petitions serve as a grim reminder of the perpetual fight for
control of spiritual and temporal management of affairs of the Parish Church between
the Patriarch faction and the Catholicos faction of the Malankara Church.  The
Malankara Church is essentially a division of the Orthodox Syrian Church and the issue
of spiritual and temporal authority between the Malankara Church and the Patriarch of

Antioch has been the subject matter of several rounds of litigation since the year 1879.

2. The history of the earlier rounds of litigation has been succinctly referred to
in the judgment of Justice B.P. Jeevan Reddy in Most Rev. RPM.A. Metropolitan and

Others v. Moran Mar Marthoma and another [1995 Supp (4) SCC 286] as follows:

“ XO000OKKX.T XXXXXXXOKXXXXKX XXOOXXXXXXXX XXX XXX XXX XXX

98. StThomas, one of the disciples of Jesus Christ came to

Malabar in 52 A.D. to spread his message. He died in India.

99, At the Council held at Nicea in 325 A.D. - First General Council
- convened by the Roman Emperor Constantine, four Patriarchates were
established spanning the Christendom as it was known then, viz., Rome,
Constantinople, Alexandria and Antioch, each headed by a Patriarch.
Within the jurisdiction of Patriarch of Antioch was established another
office, viz., the great Metropolitan of the East, also known as "Catholicos".
The office of Catholicate fell into disuse later and was revived in 628 A.D.

Sometime later, it again fell into disuse. All these are matters of faith and

are stated merely by way of introduction.

100. By the 16th century, Christianity had gained a fairly

substantial foothold in the area now comprised in Kerala. The dominant
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faith was of the Syrian Orthodox Church. 16th century saw the rise of
Portuguese political power on the west Coast of India. The Portugese
were Roman Catholics. They compelled the local christians to accept
Roman Catholic faith. They succeeded to some extent but not for long In
the year 1654, the Christians of Malabar rebelled against the imposition
of an alien faith and affirmed their loyalty to Syrian Orthodox Church
headed by the Patriarch by taking an oath en masse at Mattancherry,
known as the “Koonan Cross Oath". Since then the Patriarch of Antioch
was exercising ecclesiastical supremacy over what may be called the
“Malankara Syrian Christian Church”. With the rise of the British power
in the Southern India during the 19th century, they in turn pressurised
the Malankara Syrian Christian Community to embrace the Protestant
faith. They too succeeded in some measure. Disputes arose between the
two groups (one that embraced the Protestant faith and the other
adhering to the Orthodox faith), which was settled by an award called
"Cochin Award” rendered on April 4, 1840. As per this award, the
Church properties were divided between the Church Mission Society
(Protestants) and the Malankara Jacobite Syrian Church (Orthodox
faith). The amount of 3,000 Star Pagodas deposited by Mar Thoma VI
(Dionysius the Great) with the East Indian Company at eight percent
interest came to be allotted to Malankara Jacobite Syrian Church in this

division.

101. On account of certain disputes and bickerings between the
members of Malankara Jacobite Syrian Church, Patriarch Peter 1l of
Antioch came to Malabar in 1876. He called a meeting of the accredited
representatives of all Churches in Malabar which is known as the
“Mulanthuruthy Synod”. At this Synod, Malankara Syrian Christian
Association, popularly called the "Malankara Association", was formed
to manage the affairs of the Church and the Community. The Malankara
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Metropolitan was made the ex-officio President of this Association. Each
member Church was to send three representatives to the Association. A
Managing Committee of twenty four, called the "Standing working
Committee of the Association" was also constituted. Until 1876, the
entire Malabar was comprised in one Diocese. But thereafter it was
divided into seven Dioceses, each Diocese headed by a Metropolitan.
One of them was to be designated as Malankara Metropolitan who

exercised spiritual and temporal powers over all the Dioceses.
Seminary Suit

102. On 4-7-1879 Mar Joseph Dionysius claiming to be the
properly consecrated Metropolitan of Malankara Jacobite Syrian Church
and as the President of Malankara Association filed 0.5.N0.439 of 1054
in the Zilla Court of Alleppey against one Mar Thomas Athanasius. The
main dispute between them was while the plaintiff asserted the
supremacy of Patriarch comprised in consecrating and appointing
Metropolitans from time to time to govern and rule over the Malankara
Edavagai, in sending Morone (the sanctified oil) for baptismal purposes,
in receiving the Ressissa (tribute) from the Community to maintain his
dignity and in generally controlling the ecclesiastical and temporal
affairs of the Edavagai, the defendants denied any such Patriarchal
supremacy. The suit was ultimately disposed of by the judgment of
Travancore- Royal Court of Final Appeal in the year 1889, The Royal
Court found that the ecclesiastical supremacy of the Patriarch of Antioch

over Malankara Syrian Christian Church in Travancore had all along

been recognised and acknowledged by Jacobite Syrian Christian
Community and ther Metropolitans; that the exe
power consisted in ordaining,
authorised delegates, Metropolita
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the Churches for baptismal and other purposes and in general
supervision over the spiritual government of the Church. The Royal
Court further ruled that the authority of Patriarch never extended to
temporal affairs of the Church which in that behalf was an independent
Church. It was further declared that the Metropolitan of the Syrian
Christian Church in Travancore should be a native of Malabar
consecrated by the Patriarch or by his duly authorised delegate and
accepted by the people as their Metropolitan. The Court found that the
plaintiff was so consecrated by Patriarch and accepted by the majority
of the people and, therefore, entitled to be recognised and declared as

the Malankara Metropolitan and as the trustee of the Church properties.

Arthat Suit

103. It appears that the Patriarch of Antioch did not relish the
judgment of the Royal Court of Travancore insofar as it declared that he
had no control over the temporal affairs of the Malankara Church. Some
local Christians supported him in that behalf which led to the institution

of a suit in 1877 which resulted in the judgment of the Co

urt of Appeal
of Cochin dated 15-8-1905, re

-affirming the findings of the Travancore
Royal Court. The Cochin Court of Appeal declared that while the

Patriarch of Antioch is the spiritual head of Malankara Syrian Jacobite
Christian Church, the Churches and their Properties are subject to the
spiritual, temporal and ecclesiastical jurisdiction of the Malankara
Metropolitan. In other words, the Patriarch's claim of control over the
temporal affairs of the Malankara Church was negativeq once again,

The Revival of Catholicate in1912

104. The Sultan of Turkey withdrew the Trecognition given to
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Abdul Messiah as the Patriarch of Antioch and recognised Abdulla II as
the Patriarch. There is a difference of opinion as to the effect of this
withdrawal of recognition by the Sultan. While one view is that this
recognition resulted in Abdul Messiah ceasing to exercise any and all the
powers of Patriarch, the other view is that the said withdrawal did not
affect the spiritual authority of Abdul Messiah. Be that as it may, there
were now two rival claimants to the Patriarchate of Antioch and as we
shall presently indicate it is this dispute between Abdul Messiah and

Abdulla IT which led to the formation of two groups in the Malankara
Church.

105. In the year 1907, Mar Geevarghese Dionysius was ordained
as Metropolitan by the Patriarch Abdulla II at Jerusalam. In 1909, Mar
Geevarghese Dionysius became the Malankara Metropolitan on the
death of Mar Joseph Dionysius. Because of certain differences arising
between Mar Geevarghese Dionysius and Abdulla 1, the latter ex-
communicated the former on 31-3-1911. A few months later, Abdulla 1
appointed one Paulose Mar Kurilos as the Malankara Metropolitan. Mar
Geevarghese Dionysius responded by convening a meeting of the
Malankara Syrian Christian Jacobite Church which declared his
€xcommunication as invalid. In the year 1912, Patriarch Abdul Messiah
Came to Malankara and declared the excommunication of Mar
Geevarghese Dionysius by Abdulla II as invalid. In addition to that,

Abdul Messiah also purported to revive and reestablish the Catholjcate
by consecrating one Mar Ivanios as the Catholicos.

XXX XKXKXHKKHKKKKK JOOCOKKK XK KXKKKXKHKANKK

109. Mar Ivanios, who was consecrated as
1913. Abdul Messiah died on 30-08-1915
On 25-11-1915. No one was installed as the Catho]
one Mar Geevarghese Philixinos of Vakathanam

on 16-4- and Abdulla |) died

icos till 1925, when
Was installeq ag the
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second Catholicos but without reference to the Patriarch. On the death
of Mar Philixinos on 17-12-1928, Geevarghese Gregorius was installed
as the third Catholicos, again without reference to the Patriarch.

Vattipanam Suit

110. Dispute arose as to the persons entitled to the interest on
3,000 Star Pagodas aforementioned. In view of the dispute, the
Secretary of State for India instituted an interpleader Suit 0.5.No.94 of
1088 in the District Court, Trivandrum. It was later converted into a
representative suit between two groups, viz, defendants 1 to 3
representing what may be called the Catholicos group (ie., the group
owing allegiance to the Catholicos installed by Patriarch Abdul Messiah)
and defendants 4 to 6 representing what may be called the Patriarch
group (i.e., the group owing allegiance only to the Patriarch). The first
defendant claimed to have been appointed as Malankara Metropolitan
by Abdul Messiah and disputed the validity of the Bull of
excommunication issued by Abdulla II. On the other hand, defendants 4
to 6 claimed that the first defendant having been ex-communicated by
the Patriarch Abdulla II, ceased to be the Malankara Metropolitan and
that the fourth defendant has been validly appointed by Abdulla II as the
Malankara Metropolitan in the place of the first defendant. Defendants 4
to 6 further contended that by their conduct and declarations,
defendants 1 to 3 have become schismatics and hence disqualified to act
as the trustees of the Church properties. The fourth defendant died
pending the suit and in his place defendant No.42 was impleaded as the
Malankara Metropolitan. The learned District Judge held inter alia that
the first defendant is the validly appointed Malankara Metropolitan,
having been accepted by the community at the installation meeting held
in the year 1084. He also held that the withdrawal of recognition by the
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Sultan of Turkey did not deprive Abdul Messiah of his purely spiritual
functions and powers and that the ex-communication of the first
defendant by Abdulla II was invalid. With these findings, the learned
District Judge upheld the claim of defendants 1 to 3 to the interest

amount.

111. The Patriarch group filed an appeal before the High Court
of Travancore (reported in 41 T.L.R.1). A Full Bench of the High Court
allowed the appeal and reversed the judgment and decree of the Trial
Court and upheld the claim of defendants 4 to 6 as the true and valid
trustees entitled to the said interest amount. Thereupon Defendants 1
to 3 applied for review of the said judgment. The review petition was
admitted subject to the condition that the reciew petitioners shall not
question the following three findings recorded in the judgment under

review - the three findings being -

"(1) as to the authenticity of Ex. A-18, the version of Canon Law
produced by defendants 5, 6 and 42.

(2) as to the power of Patriarch to ex-communicate without the
intervention of the Synod; and (3) as to the absence of an
indirect motive on the part of the Patriarch which induced him
to exercise his power of ex-communication.”
Accordingly, the appeal was re-heard by another Full Bench which by its
judgment pronounced on 4-7-1928 upheld the decision of the learned

District Judge and confirmed his decree.

XXXXXXXXX XXXXXXXXXXXXXX  XXXXXXXXXX XXXXXXXXXXXXXXXXXXXX

Developments subsequent to the final disposal of the Vattipanam Suit
112. After the aforesaid judgment, it appears, both the parties
tried to strengthen their respective positions. On 16-8-1928 the

Managing Committee of the Malankara Association was formed which
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was authorised to draw a constitution for the Church and the
Association. On the very next day, i.e., 17-8-1928, Mar Julius Elias, the
delegate of the Patriarch who was then in Malabar, issued an order
calling upon Mar Geevarghese Dionysius to execute an Udampadi
(submission deed) within two days accepting the authority of the
Patriarch and also suspending him for having committed several grave
offences against the Holy Throne of Antioch and for having repudiated
the authority of the ruling Patriarch. He addressed letters to the
Governments of Travancore and Madras to withhold payment of interest
to Mar Geevarghese Dionysius in view of his suspension from the office

of Malankara Metropolitan.

113. On 21-8-1928, 0.S.No.2 of 1104 was filed in the District
Court of Kottayam by eighteen persons belonging to Patriarch group
against Mar Geevarghese Dionysius and two others including the then
Catholicos Mar Geevarghese Philixinos. Mar Geevarghese Philixinos died
in 1929. Thereupon Moran Mar Basselios was impleaded as a defendant.
On 23-1-1931, 0.S.No.2 of 1104 was dismissed for non- compliance with
certain orders regarding payment of monies to the Commissioner
appointed in the suit. The application for restoration of the suit was
dismissed on 29-9-1931, against which order the plaintiffs therein filed
Civil Misc. Appeal No.74 of 1107 in the High Court. While the aforesaid
CMA was pending in the High Court, certain developments took place

which require to be noticed.

114. With a view to put an end to the disputes between the two
rival groups in the Malankara Church, Patriarch Elias | visited Malabar in
1931 at the instance of Lord Irwin, the then Viceroy of India. Patriarch
Elias I, however, died in Malabar before he could effect any settlement. In

his place, one Ephraim was elected as the Patriarch of Antioch in the year
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1933, but, it is said, without notice to the Malabar Community. For this
reason, Mar Geevarghese Dionysius and his supporters did not recognise

Ephraim as the duly elected Patriarch.

115. Mar Geevarghese Dionysius died in February, 1934 with
result the trust properties passed into the possession of his co-trustees,
Mani Poulose Kathanar and EJ.Joseph. Shortly thereafter, the draft
constitution prepared by the Managing Committee of the Malankara
Association was published in the shpae of a pamphlet. On 3-12-1934
notices were issued convening a meeting of all the Churches to be held
on 26-12-1934 at M.D. Seminary at Kottayam for; inter alia, electing the
Malankara Metropolitan and adopting the draft constitution. Notices
were also published in two leading Malayalam newspapers. The meeting
was held on the appointed day (the proceedings whereof were exhibited
as Ex. 64 in Samudayam suit), at which, the third Catholicos, Mar
Basselios Geevarghese Il was elected as Malankara Metropolitan. The

draft constitution was also adopted at the said meeting.

XXXXXXXXX — XXOOXXXXXXXXXX  XXXXXXXXX XXX XXXXXX

117. The Constitution was amended in 1951 and again in 1967.
When the 1951 amendments were made, the judgment of the Travancore
High Court dated August 8, 1946 was holding the field whereunder the
Catholicos group were declared as strangers to the Malankara Church.
For that reason, it appears, none of the members of the Patriarch group

participated in effecting the said amendments.
Samudayam Suit

118. On 5-7-1935 the Metropolitans of the Patriarchal party

issued notice summoning a meeting of the church representatives for
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22-8-1935 at Karingasseral to elect the Malankara Metropolitan. The
notice stated that none of the persons belonging to Catholicos party
should be elected. The meeting was accordingly held on 22-8-1935
whereat Mar Poulose Athanasius was elected as the Malankara
Metropolitan. The meeting purported to remove the trustees elected at
the Meeting held on 26-12-1934 (l.e, Mani Poulose Kathanar and E.].
Joseph, belonging to Catholicos group) and appointed two other persons
in thelir place. Having done this, the Patriarch group (plaintiffs appellants
in CM.A. 74 of 1107 pending in the High Court) allowed the appeal to be

dismissed for non-prosecution.

119. The Patriarch group then instituted, on 10-3-1938,
0.S.No.111 of 1113 in the District Court of Kottayam (hereinafter
referred to as “the Samudayam Suit”) for a declaration of their title as
trustees of the Samudam properties (common properties) of the
Malankara Church and for a further declaration that the defendants to
that sult (belonging to Catholicos group) were not lawful trustees and for
possession of the trust properties. Certain ancillary reliefs were also
asked for The plaintiffs in the said suit based their title on the
proceedings of the Karingasserai meeting aforesaid, whereat the
plaintiffs therein were elected as Malankara Metropolitan and co-
trustees and the trustees belonging to Catholicos group (defendants to
the suit) were removed, The suit was dismissed by the Trial Court on 18-
1-1943, against which the plaintiffs therein preferred an appeal to the
Travancore High Court being A.S.No.l of 1119. On 8-8-1946 the appeal
was allowed and the suit decreed by a majority of Judges (2:1). The
defendants (Catholicos group) thereupon applied for review which was
rejected. The matter was carried to this Court in Civil Appeal No.193 of
1952 which was allowed on 21-5-1954. This court directed the High
Court to re-hear AS.No.l of 1119 on all the points. Accordingly, the High
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Court took up the appeal for hearing and allowed the same by its
judgment dated 13-12-1956. The suit was decreed accordingly. On a
certificate being granted by the High Court, the defendants (catholicos
group) filed an appeal in this Court which was allowed on 12-9-1958
(reported In Moran Mar Basselios Catholicos v. Thukalan Paulo Avira
[A.IR. 1959 SC 31].
XXXXXXXXX ~— XXXXXXXXXXXXXX XXXXXXXXXX  XXKKOKXKXOKHXKXX
3. Thereafter, in the year 1979, the Catholicos filed 0.S.N0.4/1979 inter alia
praying that Malankara Church be declared episcopal in character, and that it is
governed in its administration by the Constitution of the Malankara Church. The
Catholicos sought for a further declaration that no metropolitan, priest or deacon can
officiate in any of the Malankara Churches unless appointed under the 1934
Constitution. The proceedings initiated by the Catholicos culminated in the decision
of the Supreme Court in Most Rev. PM.A. Metropolitan v. Moran Mar Marthoma and
another [1995 Supp (4) SCC 286], which held that the power and authority of the
Catholicos was affirmed in Kalpana A-13 and A-14 and was re-enforced and enlarged
in the 1934 Constitution. It was held that the 1934 Constitution is applicable to
Malankara Church and its Parish Church and Organisations, recognising that the
Catholicos/Malankara Metroploitan has control over both spiritual and communal
affairs of the Malankara Church. It was further held that the Patriarch group cannot
question the legality and validity of the 1934 Constitution. Further directions were

then issued for amendment of Clause 68 of the Constitution to bring about

proportionate representation based on the size of the congregation of each of the
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Constituent Parish Churches.

4. Tt is relevant to note that, while directing the amendment of the 1934
Constitution, the Supreme Court also directed that an election should take place
within three months on the basis of Articles 71 and 46 of the amended Constitution.
Until a new managing committee was elected, the Status quo was also directed to be
maintained. As regards the interim arrangement that was permitted in respect of
the Metropolitans, vicars etc. who had been ordained by the different factions
pending the final decision in the matter, the Supreme Court in Most Rev. PM.A.
Metropolitan v. Moran Mar Marthorma Mathews [(1997) 10 SCC 614] directed that
any and every person claiming to hold any office or posts in the Malankara Church
would be bound by, and should swear allegiance to, the 1934 Constitution. The

Court also extended the time to hold elections till 30.4.1997.

5. The judgment in Most Rev. PM.A. Metropolitan v. Moran Mar Marthoma
[1995 Supp (4) SCC 286] was implemented in execution proceedings before this
Court. The Catholicos group claimed that elections had already been held, and
hence, the execution was complete. This fact, however, was disputed by the
Patriarch group. While this Court did not go into the question whether the decree
stood complied with by holding elections, it concluded that Moran Mar Marthoma
Mathews of the Catholicos group had not been elected as the Malankara

Metropolitan.
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6. The judgment dated 6.4.2001 of this Court in A.S.N0.331/1980 was set
aside by the Supreme Court through a consent order dated 28.11.2001, and the
Court directed fresh elections to be conducted to the Malankara Association, under
the supervision of Justice V.L.Malimath, retired Chief Justice of this Court. By a
separate order dated 12.7.2002 in C.A.N0.8185/2001 - Moran Mar Thoma Mathews
V. Most. Rev. Thomas Mar D. Metropolitan and Others [(2017) 15 SCC 518], the
Supreme Court observed that the Association so elected pursuant to the judgment in
Most Rev. PM.A. Metropolitan v. Moran Mar Marthoma [1995 Supp (4) SCC 286] and
the consent order dated 28.11.2001 Moran Mar Thoma Mathews v. Most Rev.
Thomas Mar D. Metropolitan [(2017) 15 SCC 520] shall be the assodiation for all
purposes within the meaning of, and for the purposes of, the 1934 Constitution, as

amended.

7. The Malankara Association, as constituted by the order of the Supreme
Court, having decided vide majority that Moran Mar Baselios Mar Thoma Mathews II
is the Malankara Metropolitan, the said decision was declared as final and binding

and not subject to challenge in any court or other forum.

8. The Patriarch group, which was apparently not satisfied with the said state
of affairs, tried to form its own Constitution, and the same was registered on
15.7.2002 with retrospective effect from 5.7.2002. Taking note of the order passed
by the Supreme Court on 12.7.2002, however, the Patriarch proceeded to consecrate

his own Malankara Metropolitan and Catholicos and they abstained from participating
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in the elections held as per the orders of the Supreme Court pursuant to the 1995
judgment Most Rev. PM.A. Metropolitan v. Moran Mar Marthoma and another [1995

Supp (4) SCC 286].

9. Disputes subsequently arose relating to the three churches at Kolenchery ,
Varikoli and the Mannathoor and the Civil Suits filed in representative capacities in
respect of the said Churches, culminated in the judgment of the Supreme Court in

K.S. Varghese and Others v. Saint Peter's and Saint Paul’s Syrian Orthodox Church

and Others [(2017) 15 SCC 333]. The conclusions drawn by the Supreme Court in

the said case are to be found at paragraph 228 of the judgment, which reads as

under:

“XXXXXXXXX XXXXXXXXX XXXXXXXXXXXXXXXXX

228. Resultantly, based on the aforesaid findings in the
judgment, our main conclusions, inter alia, are as follows :

228.1. Malankara Church is Episcopal in character to the extent
it is so declared in the 1934 Constitution. The 1934 Constitution fully
governs the affairs of the Parish Churches and shall prevail.

228.2. The decree in the 1995 judgment is completely in tune
with the judgment. There is no conflict between the judgment and the

decree.

228.3. The 1995 judgment arising out of the representative suit
is binding and operates as res judicata with respect to the matters it
has decided, in the wake of provisions of Order 1 Rule 8 and
Explanation 6 to Section 11 CPC. The same binds not only the parties
named in the suit but all those who have interest in the Malankara
Church. Findings in earlier representative suit, i.e, Samudayam suit are
also binding on Parish Churches/Parishioners to the extent issues have






